JEOPARDY: Danger. In a criminal case, the danger of punishment which the defendant incurs when brought to trial before a court of competent jurisdiction, on an indictment, presentment, or information which is sufficient in form and substance to sustain a conviction, and a jury has been charged with his deliverance. 21 Am J2d Crim L §§ 169 et seq. See prior jeopardy.
DOUBLE PUNISHMENT: The punishment of a person two or more times for the same offense, such being within the prohibition of provisions against double jeopardy. See former jeopardy.
FORMER: Prior in point of time. See terms and expressions beginning "prior", such as prior adjudication; prior jeopardy; prior testimony.
PRIOR JEOPARDY: A defense, otherwise known as double jeopardy or former jeopardy, based upon a provision of the United States Constitution found in the Fifth Amendment or a similar provision of a state constitution, deriving from a principle of the common law that a man shall not be brought into danger of his life or limb more than once for one and the same offense; a rule prohibiting a second punishment for the same offense and, as well, a second trial for the same offense. 21 Am J2d, Crim L § 165.
The test is not whether the defendant has already been tried for the same act, but whether he has been put in jeopardy for the same offense. See Gavieres v United States, 220 US 338, 55 L Ed 489, 31 S Ct 421. See identity of offenses.
IDENTITY OF OFFENSES: A matter of prior jeopardy, the common law rule and the constitutional provisions against second jeopardy applying only to a second prosecution for the same act and crime, both in law and in fact, on which the first prosecution was based; the test being whether the two offenses are essentially independent and distinct or not whether one offense can be committed without necessarily committing the other. State v Westbrook, 79 Ariz 116, 285 P2d 161. Another test being whether the same evidence is required to prove the offenses. 21 Am J2d Crim L § 182.
As the term "same offense" is used in the constitutional provision that no person shall be twice put in jeopardy for the same offense, or another offense of which the first is a necessary element and constitutes an essential part. People v Stephens, 79 Cal 428, 21 P 856.
If a man simultaneously commits two offenses, either of which may be committed without the other and is then prosecuted for each of the offenses, even if the two prosecutions are based on the same acts, he is not twice put in jeopardy for the same offense; a fortiori, if the two prosecutions are based on different acts though committed simultaneously. Berry v United States, 72 App DC 229, 113 F2d 183. A matter of res judicata.
The plea of res judicata may be available in cases where there is no such identity of offenses in the two prosecutions that a plea of former jeopardy could be sustained. Anno: 147 ALR 992.
IDENTITY OF PARTIES: The prerequisite to joinder of causes of action that all causes should affect all parties to the action, both parties defendant and parties plaintiff. State ex rel. Alderson v Halbert, 133 W Va 337, 56 SE2d 114. Not a mere matter of form, but of substance, since parties nominally the same may be, in legal effect different; and parties nominally different may be, in legal effect, the same. Chicago Rock Island & Pacific R. Co. v Schendel, 270 US 611, 70 L Ed 757, 46 S Ct 420, 53 ALR 1265. A prerequisite to a plea of abatement on the ground of prior action pending; the same parties on both sides in two or more actions, appearing in the same capacity in each action, and representing the same interest. 1 Am J2d Abat & R § 26.
IDENTITY OF THE PERSON: A collateral issue which may be pleaded in bar of execution after a judgment of attainder against the defendant, whereby the question is raised as to whether he is the same person who was thus attained. See 4 Bl Comm 396. See identity of parties.
